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Pursuant to the Treaty non-EU members of the Energy
Abstract—The next few year will see a significant rise in the Community have undertaken to implement core EU ggner
number of new gas infrastructure projects being costructed in  acquis communautaire into their national law. The initial
South East Europe.This paper aims to provide a guide to both package of EU energy legislation which such staes
investors and governments in the region to the kegrovisions of  required to implement in the areas of electricigas,
EU law yvhich will govern the construction and operabns of  enyironment, competition, renewables, energy eficy, oil
such projects. and statistics is enumerated in the Treaty. Differe
deadlines were set for the transposition and imetgation

Index Terms—Energy Community, Energy Infrastructure, ¢ ey jaw in respect of each of the above-mentiomess.
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Although non-EU states are not required to implemen
amendments to Eldcquis as the same evolves in EU, it is
THe next few years will see a significant rise ire thimportant to note that by the Ministerial Decisiof 6

number of new gas infrastructure projects beinQctober 2011 the Energy Community agreed to impteme
constructed in South East Europe (“SEE”) in order inter alia the Gas Directive by 1 January 201%ffectively
integrate the region into EU’s natural gas markéts paper unbundle their gas transmission system operatdrS@s”)
will highlight the key provisions of Eldcquis relevant to the from the generation and supply of gas by 1 Juné 20 to
construction and operation of such projects. Irtigaar, it introduce the procedure for certification of TSGened by
will discuss in turn the key provisions of (i) thecently states not members of the Energy Community by Lialgn
adopted TEN Regulation [1], (i) the Gas Direct[2 EIA 2017.
Directive [3] and the Habitats Directive [4]. Theogisions . N )
of the Water Framework Directive [5], the IPPC Rirge At the time of writing this paper a number of gas
[6] and numerous other EU directives will not becdissed Nfrastructure projects in the region look like yhwill be
in this paper since they form the applicable lavcascerns included amongst EU’'s Projects of Common Interest

gas infrastructure projects only in the countriéshe SEE (PCI”) in Annex 1 to the TEN Regulation. These lire
that are members of the EU. the Nabucco West Pipeline, the Trans-Adriatic Pigelthe

South Stream Pipeline, the Inter-connectors between
Bulgaria and Greece, the ITGI Pipeline, and the LNG

Il. GAS INFRASTRUCTURE PROJECTS ISEE T erminal on Krk.

The integration of the gas markets of the SEE tioEU
market is an important priority of EU’s energy gli For
the purposes of this paper the region of South Easbpe
includes the following countries: Slovenia, CroatBosnia ) ] ) ] )
and Hercegovina, Serbia, Kosovo, Macedonia, Greece, NS Paper aims to provide a guide to both investord
Albania, Romania, Bulgaria and Hungary. All the obies g(.)vernmenj[s in the region to .the key provisiongdflaw as
in SEE are either members of the European Union Wj!l P& applicable to such projects.
members of the Energy Community.

I. INTRODUCTION

[ll. EU LAW AS APPLICABLE TOGAS
INFRASTRUCTURE PROJECTS ISEE

A. The Key Provisions of the TEN Regulation
_The Treaty establishing the En_ergy Community was tpe TEN Regulation entered into force on 15 Mag2
5|gneo_l on 25_ October 2005. T_he aim of the Trea;y_m It forms part of EU’'sstrategy to put energy infrastructures at
establish an m_tegrated market in natural gas @Iy yhe forefront of its initiative for a more compeaté and
and c_re_ate a single re_gulatory space for the m@gs and resource EU. The Regulation identifies the follogvifour
electricity encompassing the I_European Commgnltre$he strategic trans-European corridorss essential for the
one hand and Albania, Bosnia a_md Herzeg_ovma, HS'?’lg""achievement of the Union’s energy and climate policy
Croatia, Montenegro, Macedonia, Romania, Serbia apfiectives (i) North-South Gas Interconnection in Western
United Nations Mission in Kosovo on behalf of Koaov Europe, (i) North-South Gas Interconnection in €arand
SEE; (iii) Southern Gas Corridor; and (iv) the BaEnergy
Market Interconnection Plan in Gas. At the timewoiting
Ana Stan is the Principal of E&A Law and Honorary Lecturat this paper the initial list Qf PCI are being firsad in respect
CEPMLP at the University of Dundee (email: anasi@galaw.eu). of each of the four corridors. For the purposeshef SEE




region the second and the third corridor are adriggt. The
list is expected to be finalised by September & tlear.
Thereafter, projects will be able to eligible tocbme PCls
every two years.

Gas infrastructure projects proclaimed as PCl aenoy
certain advantages as compared to other projects.

operation of gas infrastructure projects in SEE.

The countries of the SEE which are members of tHe E
were required to transpose the Gas Directive irdtional
law by March 2011. As discussed in Section II, othe
countries in the SEE as participants in the Energy
Jommunity are required to transpose the provisioihthe

particular, they arenter alia to be subject to a one-stopGas Directive into their national law by 1 Janu&gis.

shop permitting procedure, the permitting procedisréo
last no more than three and half years and theglagible
for Euro 5.1 billion worth of EU funding.

According to Article 4(1) the following are the gmal
criteria for a project to be regarded as a PCI:it(i)s
necessary for the implementation of gas corrid@ik;its
potential overall benefits outweigh its costs, urtthg in the

longer term and (iii) it involves at least two EU Member
States by directly crossing the border of two orreno

Member States, or is located on the territory oé dlJ
Member State and has a significant cross-bordeadér

Given the long term nature of gas infrastructur@gmts any
projects intended to be constructed going forwail ve

required to comply with the provisions of the Gasebtive

as transposed in the national law of the SEE gtathich it

will be located.

1. Effective Unbundling
Article 9 requires states in the SEE to choose &etw
three options for the effective unbundling of gas
transmission networks for the generation and supyly
natural gas. The states of the SEE which are mesrdiehe

crosses the border of at least one Member Stateaan§YU were required to effectively unbundle their gas

European Economic Area country.

In addition, the specific criteria must be met las ¢°Cls.
Pursuant to Article 4(2)(b) to be listed as a gas & project
must contribute significantly to at least one aJ: harket
integration, interoperability and system flexibyilit (i)
security of supply; (iii) competition and (iv) sastability.

The following additional criteria are required te biven
due consideration when drawing up list of PClsu(gency
of project to meet Union energy policy targets) (e
number of EU Member States affected by the projectt
(i) the contribution of each project to territaticohesion
and its complementarity with other projects.

As noted in the preceding section, a number ofelayas
infrastructure projects located in SEE are likety he
included in the initial list of PClIs including pegts such as
Trans-Adriatic Pipeline and the inter-connector wastn
Serbia and Bulgaria which partly traverse the teuyiof a
non—-EU Member State.

transmission networks by 3 March 2012. The countdé
the SEE which are members of the Energy Commuaity h
to do so by 1 June 2016.

The first option requires ownership unbundling. Siant
to this option the same person must not directlindirectly
exercise control over a TSO or transmission syste
directly or indirectly exercise control or any riglover an
undertaking supplying or producing gas and vicesaerThe
second option requires the appointment of an incleget
system operator (known as “ISQ”). This option pdsma
vertically integrated undertaking (“VIU") to mairnta
ownership over a gas network provided a separael le
entity conducts all the duties of the system operathe
third option requires the appointment of an indejent
Transmission Operator (known as “ITO”). Pursuanthis
option a TSO can remain part of a VIU provided a@ert
requirements concerning independence as set drtioles
18 to 21 of the Gas Directive are complied with.

It is important to note that the 1ISO and ITO optiare
only available for VIUs that existed in the EU at D

It should be noted that the provisions of the TESeptember 2009 or in relation to Energy Community

Regulation are automatically part of the law of Eldmber
States. However, projects listed as PCI will notatde to
invoke the provisions of the TEN Regulation in t8EE
countries which are not members of the EU sinceTthbl
Regulation is not part of the EU acquis memberghef
Energy Community are required to transpose into eftim
law. This issue must be carefully considered bynaestor
when planning its projects in SEE.

B. The Key Provisions of the Gas Directive

countries as of 6 October 2011. This means thafutlre
gas pipelines built in the SEE will have to be owshé@
unbundled unless they are granted an exemptionrunde
Article 36 of the Gas Directive. In other wordsugplier or
producer of gas will only be able to a have di@cindirect
shareholding in a network operator or system and versa
if (i) it does not have a majority shareholdingj} ifi does not
have directly or indirectly any voting rights; iit does not
directly or indirectly appoint members of supervisboard,;
and (iv) it does not directly or indirectly haveyaform of
control over network operator or network systemesslit

The Gas Directive forms part of EU's Third Energyniains an exemption.

Package (“TEP”) [7]. TEP consists of three regoladi and
two directives. Only the key provisions of the Gagective

2. Exemption for Major New Gas Infrastructure

will be examined in this paper, even though the Gas
Regulation [8] and the ACER Regulation [9] contain pyrsyant to Article 36 of the Gas Directive majewrgas

important provisions which will affect the consttioon and

infrastructure which has not been completed in Ehk by
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August 2003 (it is not clear what date appliesaspect of authority in the SEE country in which it intendsdperate
countries of the Energy Community) can seek an exiem the network.
under Article 36 of Gas Directive from (i) ownenghi
unbundling; (i) third party access; (i) access dtorage;  If not under the control of non-EU company/statentthe
(iv) access to upstream pipeline networks; andapgroval key requirement, as per Article 10 of the Gas Divec it
of tariffs by the national regulatory authority afrdm the must meet in order to be certified is effective wmdiing
requirement that tariffs must be non-discriminatayd discussed in Section 1 above.
proportionate.

The procedure for the certification of a TSO whish

The Gas Directive does not define the term “majewn controlled by non-EU State or company is different.

gas infrastructure. Instead Article 36(1) simplystdi According to Article 11 of the Gas Directive suchrf&80
interconnectors, LNG and storage facilities as elam will be refused certification unless it has not ebe
thereof. It is not clear whether this enumeratiomieant to demonstrated that (i) it complies with ownershigpumdling
be exhaustive or not. What is clear is that a pipelan LNG requirements; and (ii) its certification will notipat risk the
Terminal and gas storage facility provided it isjonaand security of energy supply of the relevant SEE couand
was not operational by August 2003 will be eligibbeseek the EU/ Energy Community taking into account.
an exemption. It should further be noted that Aeti86(2)
further makes clear thasignificant increases of capacity in  Control is defined in Article 2 of the Gas Diredias
existing infrastructure and to modifications of BUC“any rightsy contracts or any other means Wthhh%l
infrastructu”re _Which enabl_e_the development of newrcss of separately or in combination and having regard He t
gas supply” will also be eligible to seek an exeompti considerations of fact or law involved, confer rassibility

. . . ) of exercising decisive influence on an undertakity,
Pursuant to Article 2(17) amterconnector is defined as a g "

“ L ; : particular by (i) ownership or the right to use @il part of
transmission system line which crosses or spabsrder o L

between [EU/Energy Community] Member States for thtlé'e. assets of an yndgrtaklng, and (ii) rights 9.““""’.‘“3
sole purpose of connecting the national transmissystems which _cgnfer decisive influence on the c_omposmwt,lng
of those Member States”. It should be noted tit O decisions of the organs of an undertaking™.

definition seems to require that the pipeline segki _ o
exemption (i) actually spans either two EU Membtate In order to determine that the certification diird
or two non-EU Energy Community countries and (ixttit country TSO would not put at risk the security opgly the
is being constructed for the sole purposes of octimge following will be considered: (i) the rights andligfations of
these transmission systems. It would seem thaherethe the EU/Energy Community arising under internatiolaay,
European Commission nor the Energy Communitgcluding any agreements which address the issseairity
Secretariat have given much importance to theeé energy supply; (i) the rights and obligation$ the
requirements when granting the exemptions to Nabuolevant SEE country with third countries, in so & they
West and Trans-Adriatic Pipeline. are in compliance with EU law/ Energy Community dtse

and (iii) other specific facts and circumstanceghaf case
For exemption to be granted the following criteriast be gnd third state concerned.

met: (i) the investment must enhance competitiorgas
supply and enhance security of supply; (ii) theelenf risk
must be such that investment would not take pladess
exemption granted; (iii) Infrastructure must be ednby
company which is at least legally unbundled from $lgstem
operator in whose system it will be built in; (igharges
must be levied on users of infrastructure; and tw
exemption must not be detrimental to competition
effective functioning of internal market.

The tasks which a TSO is required to undertakesate
out ininter alia Articles 13 and 32 and include (i) operating,
maintaining and developing under economic conditi@n
secure, reliable and efficient transmission to e=en open
market; (ii) refrain from discriminating between ssgm

ers; (iii) provide system users with informatitwey need
(?fr efficient access to system; and (iv) providedtparty
access to system users based on published tariffs.

Provided a gas infrastructure meets all of the abov
requirements it will be granted an exemption fodedinite ~ AS discussed in Section 2 above a TSO can be exempt
period of time and conditions are imposed regardifgpm performing certain of the above-mentioned sask
capacity allocation, congestion management and ddgirsuant to Article 36 provided it meets the neagss
Investors should carefully consider whether theas grequirements.
infrastructure projects can be granted an exemgpmihis
will undoubtedly have an impact on the bankabiligte of 4. Designation of Sorage and LNG System Operators
return and ultimately the viability of the project.
Pursuant to Article 12 an owner of a storage or LNG
3. Designation and Certification of TSOs facility (including an LNG Terminal) must be desided as
As of 3 March 2013 in SEE countries that are mesbér a storage or LNG system operator.
the EU and as of 1 January 2017 in other SEE ciesntan
undertaking that owns a gas transmission networktrba The storage and LNG system operator tasks areathe as
designated and approved as a TSO by national tegulathose of the TSO.
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under the Habitats Directive, be it a Natura 2046 er
other site.

C. TheKey Provisions of the EIA Directive

This Section will examine only the key provisiorfstioe
EIA Directive [3]. As noted at the beginning ofgtpaper, a
detailed examination of EU environmendéabjuis as may be
relevant to the construction and operation of lagges
infrastructure projects is beyond the scope of ffaper.
Accordingly, an investor in such projects in theES&ught
to undertake detailed review of such rules.

According to Articles 6(3) and 6(4) of the Habitats
Directive in such circumstances both the investod ¢he
SEE state must take steps to determine (i) whelieegas
infrastructure project is likely to have a sigrdfit effect on
such sites and (ii) that the project will not achedy affect
the integrity of the site concerned.

It should be noted that SEE countries that are not . . . .
members of the EU have been required to transpose aArticle 6(4) sets out circumstances in which a cojwill
earlier version of the EIA Directive to that whiapplies in b€ allowed to go ahead even if it has adverse tsffet the

the EU. Accordingly, investors wishing to constriand
operate gas infrastructure projects in the SEForeghould
keep in mind that the provisions of EU law govegntheir
projects are not the same throughout the region.

integrity of the site. Arguably another advantage & gas
infrastructure project which is listed as a PCl endEN
Regulation is that it can more easily invoke theegtion set
out in Article 6(4) of the Habitats Directive. Bhpossibility

should be carefully considered in respect of suajepts

Pursuant to the terms of the EIA Directive anyjgcb
which is likely to have significant effects on thlevironment
must obtain development consent and undertake
environmental impact assessment (“EIA”).

LNG Terminals being “trading ports or piers for direg
or unloading... which can take vessels of over 136MDés”
and “pipeline[s] with a diameter of more than 800mnd a
length of more than 40km ... for the transport of"ga® |
deemed as likely to have a significant effect omr th
environment. Accordingly, an EIA must be undertaken
such projects and development consent must benefitai
Pipelines of smaller diameter may be required tdeutake
an EIA if certain conditions as set out in the Diree are
met.

The following are the key requirements of the EIA
Directive which may impact on gas infrastructurejects. [1]
First, Article 5 sets out in detail the informatiarich the
investor will as a minimum be required to provide the
national regulatory authority in which the projesill be
constructed. Second, Article 6 sets out in detaié t
information which must be provided to the affecpedblic in
respect of such project as part of the consultapimtess. |3
Third, Article 7 requires the national regulatomtteority to
inform and consult with other EU Member States/gyer
Community country in respect of the EIA processt ifs
likely that the project will have a significant et on such
other EU Member States/Energy Community countr%/.
Fourth, Article 8 requires the national regulatanghority to 3
ensure that the result of public consultations and
consultations with any other EU Member States/Bnerg
Community country are taken into consideration when
granting the development consent.

(4]
D. The Key Provisions of the Habitats Directive

This Section discusses the key provisions of thbitidts
Directive as may be relevant to any future gasastfucture (5]
project likely to be constructed and operated eMSEE.

It is very likely that such projects will be locdt@ear or
will run through a site which is considered an iblig site

an

planning,

together with environmental experts since strondplipu
opposition is likely to be encountered.

IV. CONCLUSION

This paper briefly outlined the provisions of soofethe
key EU energy and environmentaiquis which will need to
be considered by investors and governments alikenwh
constructing and operating gas
infrastructure projects in the SEE going forwardhcg a

approving,

detailed examination of all the provisions of EW lahich
may need to be considered in respect of a spgmifiect is
beyond the scope of this paper, this paper shoelary
used as a starting point for any such analysis.
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